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Issued by: Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-lIl.
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Name & Address of the Appellant & Respondent
M/s. Sidwin Fabric Pvt, Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision abplication, as
the one may be against such order, to the appropriate authority in the following way :

R ERPR BT ARG 7T

Revision application to Government of India :
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@ A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. '
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(C) In case of goods exported outside India export to Nepal or Bhuta without bayment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1908.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahméedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accom panigd;against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/ m'ﬁl&sjl.()?@b@ -
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 L c;ﬁfm-éﬁéﬁgy;e:‘éq/; ac

respectively in the form of crossed bank draft in favour of Asstt. Registar, ’é‘f§ 1
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O..O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended. ‘
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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6)() In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalfc‘y,:grg;i dispute, or
penalty, where penalty alone is in dispute.” G ;(gifz,
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ORDER-IN-APPEAL

‘This order . arises out of an appeal filed by M/s.. Sidwin Fabrics
Pvt.Ltd.,Surevy No.898, At Dhundhar, Gambhol-Harsol Road, PO Gambhoi, NH-8,
a. Himmatnagar(S.K.) 383001 (in short ‘appellant’) have filed an appeal against
Order-in-Original No. 575 to 579/Reb/Cex/2015 dated 12.05.2015 (in short
‘impugned order’) passed by the Deputy Commissioner, Central Excise, Division
Gandhinagar, Ahmedabad-ll (in short ‘adjudicating authority’).

2. Briefly stated that the adjudicating authority rejected the rebate claims
amounting to Rs.6,54679/- filed by the appellant under Rule 18 of the Central
Excise Rules, 2002 readwith Notifn. No.19/2004-CE(NT) dated 06.09.2004 on the
ground that the appellant has failed to file Bill of Export as required under the

conditions and procedure laid down in- Circular No.29/2006-Customs dated

27.12.2006 vide impugned order.

3. Being aggrieved with the impugned order, the appellant has filed the present

appeal wherein they, interalia, have contested as under:

(@) the impugned order has been passed with utter disregard to the Circular
No.29/2006-Cus. Dated 27.12.2006 which clarifies that Bill of Export needs
to be filed only when the assessee calims export benefit. Rule 30 of the SEZ
Rules provides that Bill of Export needs to be filed only in cases where
‘export benefits are availed. As they have not claimed any export benefit
such as drawback, advance licence, DEPB etc. and hence not filed Bill of

Export.

(b)  the GOI has held in its various orders that rebate claim cannot be denied

only for non-submission of Bill of Export and rely upon case laws viz.
. ’Gujarat Organics Ltd-2014(314)ELT-981(GOl).
» Kei Industries Ltd-2014(313)ELT-895(GOl).
o Essel Propack Ltd.-2014(312)ELT-946(GOl).

(c) Impugned order may be set-aside and direct the authority concerned for
sanction of rebate claim with applicable interest under Section 11BB of the
Central Excise Act, 1944,

4, Personal hearing in the matter was held on 06.04.2016. Shri M.H. Raval,
Consultant, appeared before me on behalf of the appellant and reiterated ground‘ of
appeal and pointed out Board’s Circular No.29/2006-Cus. Dated 27.12.2006, Para
6 that shipping bill is not required. They also filed written submission dated
06.04.2014 wherein, interali‘a, submitted that rebate calim cannotﬁe-\;nggh\i?d for
procedural lapse when the duty paid nature of goods and supp yQth,sa’me\to\SfEZ
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is not under dispute and also rely upon case laws viz. P.K. Tunes & Fitings Pvt.
Ltd.-2012(276)ELT-113(GOI); Naptune Power Plant Services Pvt. Lid.-
2015(321)ELT-1 60(GOl); that these decisions has been accepted by the deptt. and
the issue has been settled that in case of export to SEZ when it is proved that the
goods have been exported and the customs officers have signed on back of the

ARE-1, the export made is not disputed and for procedural lapse the substantial

benefit cannot be denied.

5. | have carefully gone through the appeal memorandum, submission made at

the time of personal hearing and evidence available on records. The main issue to |
be decided is whether the filing of Bill of Export is mendatory or otherwise for
claiming rebate for goods supplied to SEZ. Accordingly, | proceed to decide the

case on merits.

51 At the outset, | find that there is no dispute by the adjudicating authority for’
supply of the goods to the SEZ and its duty payment by the appellant. The rebate
is claimed under Rule 18 of the Central Excise Rules, 2002 read with Notifn.
No.19/2004-CE(NT) dated 06.09.2004. This notifn provides procedure for claiming
rebate by the manufacturer/merchant exporter. So far as goods supplied to SEZ is
concern, | find that the Board Has issued Circular No0.29/2006-Cus. Dated
27.12.2006. The adjudicating authority has simply rejected the rebate claim on the
ground that the appellant has not filed Bill of Export alongwith the rebate claim. In
this regard, | find that the appellant has clearly stated in reply to the querry memo
that they have not availed any export benefit like drawback etc. and hence no bill
of export is filed. The Circular No.29/2006-Cus. Dated 27.12.2006 deals with
Implementation of Special Economic Zone Act, 2005 and Special Economic Zone
Rules, 2006. Para 6 of this circular clearly provides that the movement of goods
from the place of manufacture to the SEZ shall be (i) on the basis of ARE-1 (in
cases where export entitlements are not availed); (i) on the basis of ARE-1 and
Bill of Export (in cases where export entittlements are availed). Thus, it is crystal
clear that only ARE-1 is sufficient where export entitlements are not availed. | find
that the adjudicating authority has totally mis-construed the word ‘export
entiement. | find that ‘export entitlement means. something extra
benefit/incentive e.g. certain benefit under foreign trade scheme etc. As the goods
supplied to SEZ is considered as ‘deemed export’ and there is no tax on export,
excise duty paid on clearance of goods for export is given back in the form of
‘rebate’. So, the rebate being legitimate right of the appellant under Rule 18ibid, it
cannot be witheld simply by stating that rebate is export entitlement. | have also
carefully gone through the case laws cited supra by the appellant. | find that facts
of the case laws are similar to the present appeal and decision given by the GOl is

applicable to the appellant mutatis-mutandis.




6 F.NO.V.2(56)43 /AHD-I11/2015-16/A-1

52 As regards the claim of interest u/s 11BB of the Central Excise Act, 1944 by
the appellant, | find that the appellant had filed 11 reabte claims on 15.09.2014
and 4 rebate claims on 13.01.2015 with the JAC whereas querry memos were
issued on 10.02.2015 and 08.04.2015 respectively which were complied by the
appellant on 14.03.2015 and 15.04.2015 (received by the JAC on 16.03.2015 and
17.04.2015) and the calims were rejected on 12.05.2015 vide impugned order. In
this regard, | find that in terms of provisions contained in Section 11Bibid, the JAC
has to decide it within a period of three months from the date of receipt of the
application. | find that in both the case, the claims were decided by way of
common rejection order(i.e impugned order) giving frivious reason discussed in
Para5.1 supra beyond time limit of three months stipulated in Section 11BBibid.
Hence, | find that the appellant is entile for interest in terms of provisions of
. Section 11BBibid. '

6. In view of the above discussion and findings, appeal filed by the appellant is

-

(UMA SHANKER)
COMMISSIONER (APPEALS-I)
CENTRAL EXCISE, AHMEDABAD.
Dt.2£04.2016

allowed with consequential relief.

Attested

(B.A. Patel)

Superintendent (Appeals-I)
Central Excise,Ahmedabad.

BY SPEED POST/ R.P.A.D. TO:

M/s. Sidwin Fabrics Pvt.Ltd.,
Surevy No.898, At Dhundhar,
Gambhol-Harsol Rdad, PO Gambhoi., NH-8,

Ta. Himmatnagar(S.K.) 383001.

COPY TO:-

1. The Chief Commissioner of Central Excise, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad-IlI.

3. The Dy. Commissioner, Cen. Excise. Division-Gandhinagar, Ahmedabad-Ill.
4. The Dy. Commissioner, Cen. Excise. (Systems), Ahmedabad-lIl.

(for uploading the order on the website).
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